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Companies and their representatives should consider the 

need to interview: 

▪ Any employees identified as being involved in the 

underlying issues concerning the investigation

▪ Those within the reporting line employees identified 

(for example line managers)

▪ Those with regulatory responsibilities, for example 

those with senior manager responsibilities  

▪ Where any breaches of internal policies and 

procedures are being investigated, any person with 

responsibility under those policies.   

This could be as part of a claim of privilege against self-

incrimination, for example where potential regulatory or 

criminal proceedings are at play.  This in itself would not 

provide a defence against dismissal but failure to answer 

questions could result in grounds for disciplinary action.

Whilst employees generally have a duty to 

co-operate, careful consideration will need to be taken 

where employees have left the company or are about to 

leave. 

It may not always be clear from the outset who needs to 

be interviewed.  As an investigation progresses, the need 

to interview others might become apparent and 

therefore it is important to keep this process under 

review.
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It is critical that the fairness and credibility of an 

internal investigation is preserved at every stage. 

An essential part of this is ensuring that those with 

conduct of the interviews have the right level of 

experience and seniority.  They must also be seen to 

be fair and objective. 

Any interviewer (or member of the investigation 

team) should not have had any involvement in issues 

subject to the investigation, either directly or 

indirectly.

It will often be appropriate to instruct external 

counsel to conduct the investigation, in which case 

they will typically lead on the interview process.  

However, sometimes this will not be the case. 

Where external lawyers have not been instructed, 

the interviewer may be someone from HR, 

compliance team or part of the in-house legal team.  

While legal advice given to the company by 

in-house lawyers may be privileged in the United 

Kingdom, there are some limitations to this that will 

need to be considered.

The use of external lawyers is 
particularly important where the 
allegations concern criminal or 
regulatory misconduct. 

The use of external lawyers can be 
beneficial because:

• They often bring specialist 
expertise and experience, which is 
particularly helpful when there is a 
risk of enforcement or regulatory 
exposure or civil/employment 
litigation.

• They convey objectivity and 
independence, which can be vital 
when evaluating the credibility of 
an investigation.

• It will strengthen a claim to legal 
privilege. 

• Companies should try to be consistent with their investigation team, and where possible, have 

the same team responsible for conducting the interviews.  This helps to ensure the reliability of 

the process and reduces the risk of misunderstanding or misinterpretation. 

• Having a large interview team can be daunting for an interviewee, and therefore companies 

should consider how many individuals are in attendance. This will often be dependent on the 

complexity of the investigation, however, it is usual to have at least two interviewers present, 

allowing one to take notes and pick up on lines of enquiry that the other might miss. 
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At the very outset, consideration must be 

taken as to whether interviewees need their 

own independent legal advice.  

It is usual for interviewees to at least be 

reminded of their rights in this respect.  

This helps to ensure that the investigation 

process is fair and impartial.  

This is particularly important where there 

may be a conflict of interest between the 

company and an interviewee. For example, 

for a whistle-blower, or where there is a risk 

of criminal or regulatory investigation, or 

civil litigation.

The company will need to decide when and 

in what order the interviews will be 

conducted. 

If there is a whistle-blower involved, then 

this will usually be the first interview.

It is also common for persons at the junior 

end or at the peripheral of the investigation 

to be interviewed first.  This allows the 

interviewer to build as complete a picture 

of the facts as possible before interviewing 

more senior individuals or those who 

appear more deeply involved in the 

investigated issues. 

In terms of timing, a company may decide 

to undertake an initial scoping interview 

with some individuals at the very early 

stages of the investigation process and 

then conduct more detailed interviews at a 

more advanced stage of the investigation. 

However, it may be prudent to wait until 

later in the investigation process to 

investigate some individuals, for example, 

once documents have been reviewed so 

that issues are properly understood and, if 

required, answers can be challenged. 

Other issues will also determine the timing 

of the interviews, for example, if employees 

are due to leave the company.  

It is important to strike a balance between 

allowing the interviewee reasonable time to 

properly prepare for the fact-finding 

exercise and ensuring that the interview is 

not tainted in any way, limiting the 

opportunity for employees to share 

information with one-another.

At the very least, it is often helpful to have 

a core set of documents available to 

refresh an interviewee's memory, which can 

either be given in advance of an interview, 

or during. 

Companies will also need to consider issues 

around confidentiality, including privilege 

and data protection, when considering 

what documents can be shared with an 

interviewee. 
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